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A “Smiley”’ Conclusion to the Fee
Exportation Saga: Certain Implications
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and speaks frequently on interstate lending and
other consumer finance law issues. Mr. Langer’s
practice is concentrated in the consumer financial
services and bank regulatory areas, with emphasis
on the development of nationwide and multistate
credit card, student, mortgage, personal property
secured, and other lending programs, acquisitions
and sales of consumer credit receivables, bank pow-
ers and affiliate transactions matters, federal and
multistate regulatory compliance, and strategic
planning and new product development matters.

In the most important interstate lend-
ing court decision since Marquette Na-
tional Bank v. First of Omaha Service
Corp.! in 1978, the United States Su-
preme Court upheld the authority of na-
tional banks to “export” loan fees deemed

1. 439U.S.299 (1978).

of Smiley v. Citibank

By Jeffrey 1. Langer

by an Interpretive Ruling of the Office
of the Comptroller of the Currency
(OCC)* to constitute “interest” under sec-
tion 30 of the National Bank Act (NBA)
(12 U.S.C. section 85 or section 85)° in
Smiley v. Citibank (South Dakota), N.A.*
The Court’s decision in Smiley culmi-
nated nearly a decade’ of litigation con-
cerning whether and to what extent na-
tional banks and other federally-chartered
or federally-insured financial institutions
may impose fees allowed by the laws of
the state where the institution is “located”
as “interest” on loans to borrowers resid-
ing in other states.

This article will delineate the issues
resolved by the Smiley decision and some
of the key issues yet to be resolved. De-
spite the apparent breadth of the Supreme
Court’s opinion, a number of important
interstate lending and bank administra-

2. 61 Fed. Reg. 4849, 4869 (1996} (to be codified at 12 CFR
§ 7.4001(a)).

3. 12U.S.C. § 85 (1994). Scction 85 provides in pertinent part:

Any association may take, reccive, reserve, and charge on
any loan or discount made, or upon any notes, bills of ex-
change, or other evidences of debt, interest at the rate al-
lowed by the laws of the State, Tesitory, or District where
the bank is located, or at & rate of 1 per centum in excess of
the discount rate on ninety-day commercial paper in effect
.at the Federal reserve bank in the Federal reserve district
where the bank is located, whichever may be the greater,
and no more, except that where by the laws of any State a

 different rate is limited for banks organized under State laws,
the rate so limited shall be allowed for associations orga-
nized or existing in any such State under this chapter. When
no rate js fixed by the laws of the State, or Temitory, or
District, the bank may take, receive, reserve, or charge a
rate not exceeding 7 per centum, or 1 per centum in excess
of the discount rate on ninety-day commercial paper in ef-
fect at the Federal rescrve bank in the Federal reserve dis-
trict where the bank is located, whichever may be the greater,
and such interest may be taken in advance, reckoning the
days for which the note, bill, or other evidence of debt has
to run.

Id.

4. 1168, Ct. 1730 (1996).

5. lowa ex rel. Miller v. First Nat'l Bank, Civ. No. 88-20 (D.
Del.,, filed Jan. 19, 1988, dismissed Apr. 15, 1988), was the .

first such suit filed.

tive law issues were either created or left
unresolved by the decision. This article
will suggest means of resolving certain
but not all of these unresolved issues.

L  Issues Resolved by Smiley

A. Fees That Constitute
“Interest” Under Federal
Law May be Exported by
National Banks

Smiley conclusively resolves that na-
tional banks have the authority to export
fees that are deemed “interest™ under
OCC Interpretive Rule 7.4001 (the OCC
Ruling), including the credit card late fees
atissue in the case,’ if the law of the state
where the bank is located permits its most
favored lender to charge the fees.® The

6.  The OCC Ruling provides in pertinent part:

(a)  Definition. The term “interest” as used in 12 U.S.C.
85 includes any [ p ing a creditor
or prospective creditor for an extension of credit,
making available of a line of credit, or any default
or breach by a borrower of a condition upon which
credit was extended. It includes, among other things,
the following fees connected with credit extension
or availability: nuresical periodic rates, latc fees,
not sufficient funds (NSF) fees, overlimit fees, an-
nual fees, cash advance fees, and membership fees.
It does not ordinarily include appraisal fees, premi-
ums and issi ibutabletoi guar-

ing rep of any ion of credit, find-
ers’ fees, fees for di preparation or i
tion, or fees incurred to obtain credit reports.

61 Fed. Reg, 4849, 4869 (1996) (to be codified at 12 CFR
§ 7.4001(a)).

7. 116S.Crat1732
8.  The OCC Ruling further provides:

(b)  Authority. A pational bank located in a state may
charge interest at the maximum rate permitted to any
state-chartered or licensed lending institution by the
law of that state, If state law permnits different inter-
est charges on specified classes of loans, a national
bank making such loans is subject only to the provi-
sions of state law relating to that cless of loans that
are malerial to the determination of the permitted

ae interest. For example, 4 national bank may lawfully

(Conginued on next page)



124

QUARTERLY REPORT

Supreme Court endorsed as “reasonable”™
the OCC’s interpretation of the term “in-
terest” in section 85.° This principle ap-
plies to all types of loans, consumer or
commercial,'® closed-end or open-end,
secured or unsecured, made by national
banks.

A contentious issue throughout the fee
exportation litigation was whether the
term “interest” in section 85 is defined

" by federal law or the law of the state
where the bank is located. The Supreme
Court’s deference to the OCC's defini-
tion also establishes that federal law con-
trols in this instance. Accordingly, “in-
terest” under section 85 includes “any
payment compensating a creditor or pro-

spective creditor for an extension of
" the definition propounded by many of the

credit, making available of a line of
credit, or any default or breach by a bor-
rower of a condition upon which credit
was extended,” including without limi-
tation “numerical periodic rates, late fees,
not sufficient funds (NSF) fees, overlimit
fees, annual fees, cash advance fees, and
membership fees."! The term, however,
“does not ordinarily include appraisal
fees, premiums and commissions attrib-

8.  (Continued from previous page}

charge the highest rate permitted to be charged by a
state-licensed small loan company, without being
30 licensed, but subject to state law limitations on
the size of foans made by small loan companies.

(c)  Effect on state definitions of interest. The Federal
definition of the term “Interest” in paragraph () of
this section does not change how interest is defined
by the individual states (noc how the state definition
of interest is used) solely for purposes of state law.
For exumple, if 1ate fees are not “interest” under state
lsw where a national bank is located but state law
permits its most favored leader to charge late fees,

. thena national bank located in that state may charge
Inte fees toitsintrastate customers. The national bank
may also cherge late fees to its interstate customers
becanse the feas are interest under the Federal defi-
nition of interest and an allowable charge under state.
law where the national bank Is located. However,
the Iate fees would not be treated as interest for pur-
poses of evaluating compliance with state usury imi-
tations because state law excludes Jate fees when
calcniating the maximum intecest that lending insti-
tutions may charge under those limitations.

61 Fed. Reg, 4849, 4869 (1996) (to be codified et 12 CFR
$§ 7.4001(b). (©))-

9. 116S.Ct. at 1735,

10. Subsection (d) of the OCC Ruling provides that “[a] national
bank located in a state the law of which deaics the defense of
usury to a cotporate borrower may charge a corporate bos-
rower any rats of interest agreed upon by te bor-
rower." 61 Fed. Reg. 4849, 4869 (1996) (to be codified at 12
CFR § 7.4001(d)).

1. Id. (to be codified at 12 CFR § 7.4001(a).

utable to insurance guaranteeing repay-
ment of any extension of credit, finders’
fees, fees for document preparation or no-
tarization, or fees incurred to obtain credit
reports.”'? The Supreme Court character-
ized non-“interest” charges as encom-
passing “reimbursement for the lender’s
costs in processing the application, insur-
ing the loan, and appraising the collat-
eral.”® The Court distinguished non-“in-

‘terest” charges—"those charges that are

specifically assigned to” the lender’s ex-
penses listed above—from “interest”
charges—*“those that are assessed for
simply making the loan, or for the
borrower’s default.”'*

. Although this federal definition of “in-
terest” is broad, it is not as expansive as

states to which bank credit card opera-
tions have migrated since the early 1980s.
For instance, in addition to a number of
other specifically enumerated fees, the
Bank Revolving Credit subchapter of the
Delaware Banking Code treats as “inter-
est’™:

[rleasonable fees for services ren-
dered or for reimbursement of ex-
penses incusred in good faith by the
bank or its agents in connection with
the plan, or other reasonable fees
incident to the application for and
the opening, administration and ter-
mination of a plan including, with-
out limitation, commitment, appli-
cation and processing fees, official
fees and taxes, costs incurred by rea-
son of examination of title, inspec-
tion, appraisal, recording, mortgage
satisfaction or other formal acts nec-

.essary or appropriate to the security
for the plan, and filing fees.'®

Similarly, the Illinois Financial Ser-
vices Development Act, which governs

20 M

13. 116S.Cr at 1734
14. 1d

15. Del. Code Ann. tit. S, § 945(a)(d), redesignated by 1996 Dl
Laws ch. 327, § 26 (effective May 2, 1996).

“revolving credit plans™' by, inter alia,
in-state banks, ' authorizes as “interest,”
among other fees, “fees for services ren-
dered.”"® The Nevada Debt Evidenced by
Credit Card statute defines “interest” to
include “[a]ny other charge or fee [be-
sides those specifically listed] to which
the issuer and cardholder agree.”'? More-
over, the Ohio Banking statute authorizes
a “bank”? to charge, collect, and receive
as “interest,” in addition to periodic in-
terest, “other fees and charges that are
agreed upon by the bank and the.bor-
rower.”?! Finally, the South Dakota Bank-
ing statutes permit a “bank™ to contract
for and collect as “interest,” in addition
to certain enumerated charges, “[o]ther
charges made in connection with the re-
volving loan or charge account arrange-
ment.”? Thus, national banks located in
these and other states having similarly ex-
pansive definitions of “interest” seem-
ingly would have preferred a home state
definition of “interest” to that provided
in the OCC Ruling.

In any event, the OCC Ruling incor-
porates a national bank’s home state’s law
to determine the rate and amount of “in-
terest” that the bank may impose (and
export on its interstate loans). The OCC
Ruling provides that (i) “[a] national bank
located in a state may charge interest at
the maximum rate permitted to any
state-chartered or licensed lending insti-
tution by the law of that state™ and (ii)
if the most favored lender in a state where
a national bank is located may charge.a
fee that is “interest” under the OCC Rul-
ing, the bank may charge the fee to its
interstate customers whether or not the

16. 205 ILCS 675/3(b) (Supp. 1996).
17, Id 675/3(a).
18. 1Id. 675/6 (1993).

19. Nev. Rev, Stat. Ann. § 97A.090(2)(¢) (Michic Com. Supp.
1995).

20. Ohio Rev. Code Ann. § 1101.01(B), as amended by 1995 Ohio
Am. Sub. HLB. 538, § 1 (effectlve Jan. 1, 1997).

21. 1995 Ohio Am. Sub. H.B. 538, § 1 (to, be codified at Ohio
Rev. Code § 1109.20) (effective Jan. 1, 1997).

22 $.D.Codified Laws Ann. § S1A-1-2(1) (Supp. 1996).
23, Id § S1A-12-13 (1990).

. 61 Fed. Reg. 4849, 4869 (1996) (to be codified at 12 CFR
L §74001(b)).
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fee is “interest” under state law, because
the fee is “interest” under the federal defi-
nition.* Consequently, if the law of the
state where anational bank is located per-
mits a fee that is “interest” under the OCC
Ruling, the bank may export the fee in
an amount permitted under that state’s
law. While this principle is clear, as dis-
cussed in Part II.C of this article, the
scope of the incorporation of home state
law in section 85 remains unresolved to
a significant extent,

B. The Supreme Court Will
Defer to the OCC’s
Interpretations of
Ambiguous Provisions of the
National Bank Act, If the
OCC’s Interpretation is
Formal, “Reasonable,” and
Directed to National Banks
Generally

In an important reaffirmation of the
principle of judicial deference to admin-
istrative agency interpretations of statutes
that they are charged with administering,
the Smiley Court deferred to the OCC’s
interpretation of the meaning of the term
“interest” in section 85.% Following upon
the heels of the Supreme Court’s deci-
sion in NationsBank of North Carolina,
N.A. v. Variable Annuity Life Insurance
Co.? deferring to the Comptroller of the
Currency’s (Comptroller) determinations
that national banks may serve as agents
in the sale of annuities and that annuities
are properly classified as investments, not
“insurance” within the meaning of 12
U.S.C. section 92,2 Smiley signifies that
the Court will defer to the OCC’s or the
Comptroller’s formal interpretations of
the NBA, as long as those interpretations
are reasonable.” Moreover, the Court
clarified that a “reasonable” agency in-

1d. (to be codified at 12 CFR § 7.4001(c)).
26. 1168.Crat1733, 1735,
27. 11585.Ct. 810(1995).
Id. a1 815-17.

See 116 8. Ct. at 1733, 1735.

terpretation of a statute need not be the
best interpretation.3

The Court in Smiley nonetheless ap-
pears to have limited the types of OCC
or Comptroller interpretations to which
courts should accord deference. Inreject-
ing the cardholder’s argument that the
OCC Ruling was inconsistent with past
Comptroller positions and therefore not
entitled to deference, the Supreme Court
characterized as insufficient “to establish
a binding agency policy” (i) a 1964
Comptroller letter to the President’s
Committee on Consumer Interests be-
cause it was “too informal” and (ii) a
1988 opinion letter from the Deputy
Chief Counsel of the OCC, because it
only purported to represent the Deputy
Chief Counsel’s position “in response to
an inquiry concerning particular banks.”*!
As many, if not most, OCC interpretive
letters are issued in response to inquiries
concerning particular banks, the Court
has left in question the extent
to which national banks—indeed
all federally-regulated financial
institutions—may rely upon such

narrowly-directed interpretations by their .

federal supervisory agency. After Smiley,
in order to ensure deference to their in-
terpretations, the OCC and the other fed-
eral bank regulatory agencies may be re-
quired to address interpretive letters or
any other interpretations in the name of
the agency or its chief official and to all
institutions that it regulates.

In this regard, before issuing any opin-
ion letter or interpretive rule (such as the
OCC Ruling), in response to a request or
upon the agency’s own motion, that con-
cludes that federal law preempts the ap-
plication to a national bank of any state
law regarding, inter alia, consumer pro-
tection, the OCC is required to (i) pub-
lish in the Federal Register notice of the
preemption issue that the OCC is con-
sidering (including a description of each
state law at issue); (ii) give interested
parties not less than 30 days in which to
submit written comments; and (iii) in

30. /d. at1735.

31. id at1734.

%

developing its final opinion letter or in-
terpretive rule, consider any comments
received.® This provision, however, does
not apply with respect to any opinion let-
ter or interpretive rule that (i) raises is-
sues of federal preemption that are es-
sentially identical to those previously re-
solved by the courts or on which the
agency has previously issued an opinion
letter or interpretive rule; or (ii) responds
to a request that contains no significant
legal basis on which to make a preemp-
tion determination.” The OCC followed
neither all of the above requirements be-
fore issuing the OCC Ruling* nor any of
these requirements before its Chief Coun-
sel issued an interpretive letter in 1995
regarding the scope of the term “inter-
est” under section 85.3 The basis for this
approach in the case of the OCC 1995
interpretive letter was that the question
concerned whether the charges at issue
constituted “interest” under section 85
and was not a determination that federal
law preempts the application of state law
to a national bank.* The foundation for
this approach in the case of the OCC
Ruling arguably was that, as in the case
of the OCC 1995 interpretive letter, only
the definition of “interest” and the most
favored Iender status of national banks
under section 85, not preemption of state
law, was at issue.

The Supreme Court, in deferring to the
OCC Ruling, adopted this distinction
between the meaning of the term “inter-
est” under and the preemptive scope of
section 85. The cardholder contended that
no Comptroller interpretation of section
85 is entitled to deference because sec-
tion 85 itself preempts state law. The
Court disagreed, declaring that under
Marquette, section 85 clearly preempts

32 12US.C. § 43(2) (Supp. 1 1995), as added by Riegle-Neal
I Banking and Branching Act of 1994, Pub. L. No.

103-328, § 114 (1994),

33, Id.§43(cX1).

34, Seec OCC Proposed Rule, Interpretive Rulings, 60 Fed. Reg.
11,925, 11,929 (1995).

35. OCC Interpretive Letter No. 670 from Julie L. Williams, Chief
Counsel (Feb. 17, 1995), reprinted in [1994-1995 Transfer
Binder] Fed. Banking L. Rep. (CCH){ 83,618 (“Williams 1995
OCC Letter”).

36. Id.nl.
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state law, but that only the definition of
“interest,” which term “does not...deal
with pre-emption,” was at issue.”” The
effect of the Court’s distinction is to el-
evate deference to an agency’s interpre-
tation of the substantive meaning of a
statute above the “presumption against
preemption” announced in Cipolione v.
Liggett Group, Inc.® This is the case be-
cause in Smiley, the preemption clause
of section 85, i.e., the phrase “the rate
allowed by the laws of the State...where
the bank is located,” was not at issue, al-
ready having been found to preempt state
law in Marguette.® Nonetheless, the
Court’s decision to defer to the OCC
Ruling has the effect of significantly ex-
panding the preemptive scope of section
85. Thus, where a federal agency inter-
pretation of ambiguous statutory lan-
guage not including the preemption
clause is reasonable, the Court indicates
in Smiley that it will defer to the agency’s
interpretation, even if deference will
greatly extend the preemptive reach of
the statute.

II. Certain Issues Not Resolved by
Smiley
A. Scope of Fee Exportation by
State-Chartered Banks and
Federally and
State-Chartered Savings
Associations

Given that the Smiley decision is based
upon the Supreme Court’s deference
to the OCC’s interpretation of
section 83, it is not dispositive as to
whether federally-insured state-chartered
banks and federally-chartered and
federally-insured state-chartered savings
associations may export late fees and
other loan fees. There are nonetheless
several grounds for concluding that the
fee exportation rights of these institutions
should be equivalent to those of national
-banks. First, one week after its decision

'37. 116S.Crat1735.
38. 505U.S.504, 518 (1992).

39. 439U.S.at313-19.

in Smiley, the Supreme Court vacated the
New Jersey Supreme Court’s decision in
Hunter v. Greenwood Trust Co.* hold-
ing that section 521 of the Depository
Institutions Deregulation and Monetary
Control Act of 1980 (DIDA)* did not
preempt New Jersey'’s credit card late fee
limitations in the case of
federally-insured state banks. Upon re-
mand for reconsideration in light of
Smiley, the New Jersey Supreme Court
reinstated the decision of the state’s Ap-
pellate Division upholding preemption of
the New Jersey limitations.*> Thus, the
only lower court to interpret Smiley has
concluded that state-chartered banks pos-
sess the same fee exportation rights as
national banks, at least concerning late
fees.

Second, both the Federal Deposit In-
surance Corporation (FDIC)* and the
Office of Thrift Supervision (OTS)* have
issued interpretations (the more recent
OTS interpretation consists of an inter-

40. 143 N.J1. 97, 668 A.2d 1067 (1995), vacated and remanded,
116 S. Cu. 2493 (1996), rev'd on remand, 146 N.J. 65, 679
A.2d 653 (1996).

41. Pub. L. No. 96-221, § 521 (Mar. 31, 1980) (codified at 12
U.S.C. § 1831d (1994)). Section 521 of the DIDA provides in
pertinent part:

In ordes to prevent di against Stat d
insured depository institutions, including insured savings
banks, or insured branches of foreign banks with respect to
interest rates, if the applicable rate prescribed in this sub-
section exceeds the rate such State bank or insured branch
of a foreign bank would be permited to charge in the ab-
sence of this subsection, such State bank or such insured
branch of a foreign bank may, notwithstanding any State
constitution or statute which is hereby preempted for the
purposes of this section, take, receive, reserve, and charge
on any loan or discount made, or upon any note, bill of
exchange, or other evidence of debt, interest at a rate of not
more than 1 per centum in excess of the discount rate on
ninety-day commercial paper in effect at the Federal Re-
serve bank in the Federal Reserve district where such State
bank or such insured branch of a foreign bank is located or
at the rate allowed by the laws of the State, teritory, or
district where the bank is located, whichever may be greater.

Id. § 1831d(a).

42. Hunter v. Greenwood Trust Co., 146 N.J. 65, 679 A.2d 653
(1996), reinstating 272 N.J. Super. 526, 640 A.2d 855 (1994).

43, FDIC Letter No. 92-47 from Douglas H. Jones, Dep. Gen.
Counsel (July 8, 1992), reprinted in {1992-1993 Transfer
Binder) Fed. Banking L. Rep. (CCH) 81,534 (“Jones 1992
FDIC Letter”).

44, OTS Final Rule on Most Favated Lender Usury Preemption,
61 Fed. Reg. 50,951, 50,967-68 & n.63, 50,981 (1996) (ta be
codified st 12 C.ER. § 560.510) (effective Oct. 30, 1996);
OTS Op. 94/CC-18 from Karen Solomon, Dep. Chief Coun-
sel (Sept. 29, 1994), reprinted in [1994-1995 Transfer Binder]
Fed. Banking L. Rep. (CCH){ 82,852 (attaching Federal Home
Loan Bank Board (pred to OTS) I i Lcucre’
from Harry W. Quillian (June 27, 1986)). =

pretive ruling on most favored lender
usury preemption (the OTS Most Fa-
vored Lender Ruling)®) providing that
federally-insured state banks and
federally-insured savings associations,
respectively, may export the same fees
on credit card loans as national banks.
Indeed, the OTS Most Favored Lender
Ruling contains a definition of “inter-
est”™ under section 4(g) of the Home
Owners’ Loan Act of 19934 that is iden-

45. The OTS Most Favored Lender Ruling provides:

(@)  Definition. The term “interest” as used in 12U.S.C.
1463(g) includes any p ingacredi-
tor or prospecti ditor for of eredit,
making available of a line of crediy, or any default
or breach by a borrower of a condition upon which
credit was extended. It includes, among other things,
the following fees d with credit i
or availability: numerical periodic rates, late fees,
not sufficient funds (NSF) fees, overlimit fees, an-
nual fecs, cash advance fees, and membership fees.
1t does rot ordinasily include appraisal fees, premi-

umsand

guar-

p of any f credit, find-
ers' fees, fees for document preparation or notariza-
tion, or fees incurred to obtain credit reports.

()  Authoriry. A savings association located in a state
may charge interest at the maximum rate penmitted
to any state-chartered or licensed lending institution
by the law of that state. If state law permits different
interest charges on specified classes of loans, a fed-
eral savings association making such loans is sub-
Jject only to the provisions of state taw relating to
that class of loans that are material to the detesmi-
nation of the permitted interest. For cxample, & fed-
eral savings association may fawfully charge the
highest rate permitted to be charged by a state-li-
censed small loan company, without being so li-
censed, but subject to state law limitations on the
size of loans made by small loan companies. Ex-
cept as provided in this paregraph, the epplicability
of state law to Federal savings associations shall be
determined in accordance with § 560.2 of this part.
State supervisors determine the degree to which

tate-ch d savings must comply
with state laws other than those imposing restric-
tions on interest, as defined in paragraph (2) of this
section.

(c)  Effect on state definitions of interest. The Federal
definition of the term “intercst” in paragraph (a) of
this section does not change how interest is defined .
by the individual states (nor how the state definition
of interest is used) solely for purposes of state law.
For example, if late fees are not “interest” under state
law where a savings association s located but state
law permits its most favored lender to charge late
fees, then a savings association located in that state
may charge late fees to its intrastate customers. The
savings association may also charge late fees to its
interstate customers because the fees are interest
under the Federal definition of interest and an al-
lowable charge under state law where the savings

iation is located. Hy , the late fees would
not be treated as interest for purposes of evaluating
compliance with state usury limitations because state
law excludes late fees when calculating the maxi-
mum interest that lending institutions may charge
under those limitations.

61 Fed. Reg. 50,951, 50 981 (1996) (to be codified at 12 CFR
§ 560.110) (effective Oct. 30, 1996).

46 Pub.L.No. 101-73,§301 (Aug. 9, 1989)(codified at 12 U.S.C.
§ 1463(2) (1994)). Section 4(g) of the HOLA provides in per-
tinent part:

(Continued on next page)
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tical to that in the OCC Ruling and pre-
. sumably would receive deference from
the Supreme Court. Because the FDIC
letter is not addressed to all institutions
that'the agency regulates and is issued
neither by the head of the FDIC nor by
the FDIC after notice and comment, how-
ever, it may not be entitled to deference
under Smiley.#” Conversely, because the
FDIC has consistently interpreted section
521 of the DIDA to grant federally-in-
sured state banks most favored lender sta-
tus*®*—in effect, parity with national
banks, deference appears more likely to
be accorded than in the case of the OCC
1988 Deputy Chief Counsel opinion de-
nied deference in Smiley.”

In any event, sections 521 and 4(g)
should be interpreted to have the same
meaning as section 85 with respect to the
term “interest” because the operative lan-
guage of all three provisions, i.e., the
authority to “charge interest at the rate
allowed by the laws of the state where
the institution is located,” is virtually
identical. Indeed, the Court of Appeals
for the First Circuit in Greenwood Trust
Co. v. Massachusetts*® determined that
“[t]he historical record clearly requires a
court to read the parallel provisions of
[the DIDA] and [section 85] in pari

46. (Continued from previous page)
(g)  Preemption of State usury laws

(1) Notwithstanding any State law, a savings as-
sociation may charge interest on any exten-
sion of credit at a rate of not more than 1
percent in excess of the discount rate on
90-day commercial paper in effect at the Fed-
eral Reserve bank in the Federal Reserve dis-
trict in which such savings association is lo-
cated or at the rate aliowed by the laws of
the State in which such savings essociation
is located, whichever is greater.

Id. § 1463(gX1).
47. Supranote3l.

48. Jones 1992 FDIC Letter, supra note 43; FDIC Lelter No. 83-
16 from Peter M. Kravitz, Senior Att'y, to Peter D. Schellie
(Oct. 20, 1983), reprinted in (1988-1989 Transfer Binder] Fed.
Banking L. Rep. (CCH) § 81,013; FDIC Letter No. 81-7 from
Kathy A. Jobnson, Att’y, to Harvey Bock (Mar. 17, 1981),
reprinted in [1988-1989 Transfer Binder} Fed. Banking L. Rep.
(CCH){ 81,008.

49. See 116 8. Ct. at 1734-35.

50. 971 E2d 818 (st Cir. 1992), cerr. denied, 506 U.S. 1052
(1993).

materia.”>' After Smiley, to heighten the
likelihood of judicial deference to its po-
sition, the FDIC would be well advised
to adopt an interpretive ruling concern-
ing the definition of “interest” and most
favored lender status under section 521
that is coextensive with the OCC Ruling.
While the FDIC never has adopted such
a formal interpretation, as noted above,
the OTS has just adopted such an inter-
pretive ruling with respect to usury pre-
emption and most favored lender status.
Since Smiley was decided, the OTS has
issued a final interpretive rule on Lend-
ing and Investment by federal savings as-
sociations* that provides for broader fed-
eral preemption of state “loan-related” fee
limitations than that established in the
OCC Ruling.* This greater preemption,
however, is premised on section 5(a)* as
well as section 4(g) of the HOLA. Sec-
tion 5(a) of the HOLA grants the OTS
plenary authority to regulate federal sav-
ings associations’ lending practices,* an
authority that has been interpreted more
broadly*” than that of the OCC under sec-
tion 24(Seventh) of the NBA% to regu-
late national banks’ lending activities.

51. 971 F.2d at 827, Those “paralle] provisions” include not only
section 521 but also sections 522 (now section 4(g) of the
HOLA) lnd 523 (regarding federally-chartered and

d credit unions). See 12U.S.C.

§8 1463(;) 1785(g), 1831d (1994). See also Part ILD of this

article infra (regarding applicability of opr-out provision of

DIDA).

tate-ch

52. 61 Fed. Reg. 50,951, 50,981 {1995) (to be codified at 12 CFR
§ 560.110) (effective Oct. 30, 1996).

53. 61 Fed. Reg. 50,951 (1996) (effective Oct. 30, 1996).

54. Id. at 50,972 (to be codified at 12 CFR § 560.2(b)) (effective

Oct. 30 1996). The mle also pmmpls state law limitations or
and re-
paymenls. and usury and interest rate ceilings to the extent
provided in 12 U.S.C. § 1735f-7(2) and 12 CFR Part 590 (re-
garding first lien real estate loans) and 12 U.S.C. § 1463(g)
and newly-promulgated 12 CFR § 560.110 (regarding expor-
tation and most favored lender rights). 61 Fed. Reg. 50,951,
50,972 (to be codified at 12 CFR § 560.2(b)) (effective Oct.
30, 1996).

55, 12US.C.§ 1464(a) (1994).

56. Id.; see Fidelity Fed. Sav. & Loan Ass'n v. de la Cuesta, 458
U.S. 141 (1982),

57, See id.; OTS Final Rule, 61 Fed. Reg. 50,951, 50,965-67
(1996).

58. 12US.C. § 24(Seventh) (1994).

‘Whether Certain Fees Are
“Interest” Under the OCC
Ruling

B.

The OCC Ruling indicates that the
OCC’s list of fees that constitute “inter-
est” is not intended to be exhaustive.®
Accordingly, fees other than those listed
may constitute “interest,” as long as they
are not among the fees not considered by
the OCC to be “interest.”®® A number of
credit card and other loan fees do not
neatly fall into either category. For in-
stance, attorneys’ fees and collection
costs are assessed because of “default or
breach by a borrower of a condition upon
which credit was extended,” but they may
not be a “payment compensating a credi-
tor or prospective creditor” (as opposed
to a third party) for nonpayment of a
loan.5! Similarly, loan application fees
may compensate a creditor or prospec-
tive creditor for making a line of credit
available, but the Smiley Court declared
that charges assigned to reimbursement
of the lender’s costs in processing the
application do not constitute “interest”
under the OCC Ruling.? Among the other
fees that may not be considered “inter-
est” under section 85 are credit card re-
placement fees, copy fees, currency con-
version fees, line of credit access check
stop payment fees, security interest fil-
ing and release or termination fees, and
other types of secured loan closing and
post-closing costs and fees.

Finally, certain fees and charges that
banks may have considered *“interest”
under sections 85, 521, and 4(g) appear
not to constitute “interest” under the OCC

59.  The OCC Ruling provides that “interest” under section 85 in-
cludes, “among other things,” certain enumerated fees. 61 Fed.
Reg. 4849, 4869 (1996) (to be codified at 12 CFR § 7.4001(n)).
The OTS Most Favored Lender Ruling contains identical lan-
guage. See supra nole 45.

60. Supra text secompanying note 12. Since the Smiley decision,
the OCC has opined in an intespretive letter that prep
fees or penalties levied by & national bank on home equity
loans constitute “interest” under 12 U.S.C. § 85 because, inter
alia, the fees represent “compensation to the bank, in the form
of an alternative to higher finence charges, for the risk that en
extension of credit will be repaid prior to the maturity date on
which the interest rate was predi "OCCh ive Letier
from Julic L. Williams, Chlcf Counsel (Aug. 21 1996).

61. See OCC Ruling, 61 Fed. Reg. 4849, 4869 (1996) (to be codi-
fied at 12 CFR § 7.4001(a)).
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