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1. Introduction

This article is the fourth in a recent series
of articles in the Quarterly Report discussing
interstate lending in the context of con-
sumer credit transactions.! The previous
article appeared in the Spring 1992 issue
and reported the Massachusetts district

1. See Tomkies, Intersiate Consumer Credit Transactions: Green-
wood Trust and Other Developments, 46 Consumer Fin. LQ.
Rep. 50 (1992); Tomkies, Imsersiaie Consumer Credit Transac-
tions: Recent Developmenis, 43 Consumér Fin. L.Q. Rep. 152
(1989); Langer & Wood, A Comparison of the Most Favored
Lender and Exporuation Rights of National Banks, FSLIC Insured
Savings Ingtitutions, and FDIC Insured Siate Banks, 42 Consum-
er-Fin. L.Q. Rep. 4 (1988).

By Michael C. Tomkies

court decision in Greenwood Trust Comp-
any v. Massachusets® prohibiting the ex-
portation of late fees by Greenwood Trust, a
federally insured Delaware-chartered bank,
to Massachusetts cardholders under section
521 of the Depository Institutions Deregu-
lation and Monetary Control Act of 1980
(“DIDA”™).3 On appeal, the United States
Court of Appeals for the First Circuit* ruled
in favor of Greenwood Trust on the issue of
federal preemption, holding that late fees are
“interest” for purposes of exportation under
section 521 and thus may be charged to
residents of other states (referred to as the
“exportation” of interest and fees). The
United States Supreme Court denied certi-
orari in Greenwood Trust on January 11,
19935

In a ruling issued just days before the First
Circuit’s decision and involving two class
action lawsuits filed in the wake of the
district court decision in Greenwood Trust$
a Minnesota federal district court in Hill ».
Chemical Bank and Fasulo v. Chemical
Bank’ (collectively, Hill) similarly conclud-
ed, in the course of denying motions to
remand to state court, that-late fees, over-
limit fees, and similar charges are “interest”

2. 776F. Supp. 21 (D. Mass 1991).

3. Pub.L. No.96-221.§ 521,94 Stat. 132, 164 (1980) (codified at
§ 27 of the Federal Deposit Insurance’Adt, 12 USC. § 1831d
(1988 & Supp. 1 1989)).

Section 521. as amended, states in relevant part:

(n) In order to prevent discrimination aginst State-chartered

insured depository instiwutions . . . with fespect [0 interest
rates, if the applicable rate pmcn'bed in this subsection
exceeds the rate such State bank . . . would be permitted to
dmgemunenbsmcconhswhsecuon.sudlsmebmk
may, nolwnlhstandngunySmeeonstnuumorsﬂmhwludl
s hercby preempled for the purposcs of this section, take,
receive, reserve, and charge on any loan or discount made, or
nponanynole.bﬂlofeuhnge.orolhermdmmofddu,
interestat a rate of not more than 1 percentum in excess of the
discount rate on nmety-day commercial paper in eflect at the
Federal Rsenre bank in the Federal Rmene district where

d orat th dby the

ol‘lhesme.umlory or district whaethebanklslomed
whichever may be greater,

12 US.C. § 1831d (1988 & Supp. I 1989).
4. 971 F2d 818 (1st Cir. 1992).
——US. ——(No. 92-784).

b

6. Overfortyl its and admini fings were filed in
nine states following ﬂledts(mmm'sdeusonm&mumd
Trust. See Appendix infra.

E

for purposes of exportation under section
521.

The First Circuit’s decision in Greenwood
Trust and the Minnesota district court’s
ruling in Hill followed a ruling of the
Minnesota federal district court in Nelson v.
Citibank (South Dakota), NA. and Tik-
kanen v. Citibank (South Dakota), N.A.®
(collectively, Nelson) in which the court
concluded, in denying motions for remand
to state court, that late fees and overlimit
charges are “interest” for purposes of sec-
tions 85 and 86 of the National Bank Act.?
The Nelson ruling was followed by a deci-
sion® in which the court granted defend-
ants’ motions for summary judgment and
denied plaintiffs’ motions for voluntary
dismissal. The plaintiffs did not appeal.
Nelson, like Hill, involved class action
lawsuits filed in the wake of the district court
decision in Greenwood Trust.

Three recently issued administrative in-
terpretations also bear on interstate con-
sumer credit transactions and are discussed
infra.

. The Greenwood Trust Appeal

In Greenwood Trust the First Circuit
found express preemption of state usury laws
based on the language of section 521.! Be-
cause federal preemption provided a resolu-
tion of the matter, the court did not reach any

7. 799 F. Supp. 948 (D. Minn l992);fﬁllwasdmamdwulm(

sngledncnonbymecmmbcmmeofhsmﬂanusnfmnnd
partics,

8. T794F.Supp. 312(D. Minn. 1992). These non-consolidated cases
were combined in a single decision by the court because of the
similarities in facts and parties.

9. 12USC. §§ 85,86 (1988).
10. 801 F. Supp. 270 (D. Minn. 1992).
11. 971 F2d at 831,
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of the Massachusetts law issues raised on
appeal.!?

With respect to the scope of preemption
under section 521, the court found that the
inquiry reduces to a consideration of what
Congress intended by the terms “interest”
and_“interest rates” in section 521.1* The
court rejected as unpersuasive the lower
court’s narrow “plain meaning” analysis of
the text of section 521, noting that the plain
meaning of “interest” is not necessarily
restricted to numerical percentage rates and
that federal court opinions have long sug-
gested that, in ordinary usage, interest may
encompass late fees and “kindred charges.”4
The First Circuit observed that plain mean-
ing is more an axiom of experience than a
rule of law and does not preclude considera-
tion of persuasive evidence of Congressional
intent contradicting supposedly plain mean-
ing.1s

Finding that the text of the statute is
inconclusive, the court tumed to a consid-
eration of legislative and historical context.
The court determined that “[t]he historical
record clearly requires a court to read the
parallel provisions of fsection 521] and
[section 85 of the National] Bank Act in pari
materia,” because Congress intended to
create parity between federally insured
state-chartered banks and national banks.16
The First Circuit noted that many principles
inherent in section 85 are consequently
“transfused” into section 521, including
exportation authority (which the court
characterized as a mechanism whereby a
bank may continue to use the favorable

12. 74, 21831 n, 12. Greenwood Trust challenged the lower court’s
rulings that Massachusetts' prohibition against late focs on credit
urdbl.nsrudaesoul-d-mwcrdualﬂmausmddm

aw a2 funds

overrides the contractual choice-of-law provision in the card-
holder agreement choosing Delaware law. See Brief for Appeflant
Greenwood Trust Company, Greenwood Trust, 970 F.2d 818
(15t Cir. 1992); Greenwood Trust, 776 F. Supp. at47; Mass. Gen.
Laws Ann. ch, 140 § 114B (West 1991) (late fee prohibition);
Tamkies, supra note 1, 46 Consumer Fin. Q. Rep. at 53, 55
{discussion).

13. 971 F2d at 824,

14. 971 F.2d a1 825.

15, Id.(quoting Boston Sand & Gravel Co. v. United States, 278 U.S.
4],48(1928) (Holmes, 1)).

16, Zd. at 826-27. Section 85 contains language substantially similar
to § 521, permitting national banks to charge;

onlnyloun . interestat the rate allowed by the laws of the
Mmthebankshxled.orntamcdl per
cmmmmexccssoflhedwmt mate on ninety-day com-
mercial paper in effect at the Federal Reserve bank in the
Federal reserve district where the bank is located, whichever
may be the greater.
12US.C. § 85 (1988); of. § 521, supru noic 3.

1 public policy that *

interest laws of its home state in certain
transactions with out-of-state borrowers),
and the “most favored lender” doctrine.!?
The court stated that “{t]o the extent that 2
law or regulation enacted in the borrower’s
home state purposes [sic] to inhibit the
bank’s choice of an interest term under
section 521, DIDA expressly preempts the
state law’s operation”; in Greenwood Trust
Massachusetts law must yield to the pre-
emptory force of section 521 insofar as the
regulation ‘of “interest” is concerned.!® Be-
cause the court found DIDA’s text and
legislative history also to be “at bottom,
inconclusive” with respect to the interpre-
tation of the terms “interest” and “interest
rates,” the court indicated that federal
common law or state law must give content
to these terins.!* Although the terms are
contained in a federal statute, the court
noted that resort to uniquely federal defi-
nitions iss0t automatic if Congress intends
state law to fill the interstices within a
federal legislative scheme.?® The court stated
that while state law cannot be permitted to
define a statutory term in a way entirely
strange to ordinary usage, where there are
permissible variations in the ordinary con-
cept of the term, a court may deem state law
controlling.2! However, because, in the
court’s view, both state law and federal
common law produce the same result in
Greenwood Trust, the court declined to
decide which law is the appropriate point of
reference.2 If state law is applicable, the
court said, it must in Greenwood Trust
emanate from the laws of Delaware (the
bank’s home state), and the court expressly
so held. The court said that it was bolstered
in its interpretation by recognition of the fact
that section 85 “adopts the entire case law”
of a bank’s home state, not simply the
numerical rate adopted by the state.2¢ Be-

17. 971 F.2d at 827, 827 u, 8. The concept of exportation authority
was established in Marquette Nar'l Bank v. First of Omahs Serv.
Corp., 439 U.S. 299 (1978). The most favored lender doctrine
was established in Tiffany v. National Bank, 85 US. (18 Wall)
409, 411 (1874).

18. 791 F2d a1 827.

. M at828.

.

+ I at 829 (quoting DeSylva v. Ballentine, 351 U.S. 590, 581 (1956)).
791 F2d 829,

. W

. Id, (quoting First Nat'] Bank v. Nowlin, 509F.2ds72.876 (8th
Cir. l975)lndumgnmnemusaddnwml

ERRNEE

cause Delaware law explicitly incorporates
late fees into its definition of interest and
allows lenders to assess such fees against
cardholders,? the court said that reference
to Delaware law would include late fees in
“interest” under section 85.% The court
noted that federal common law provides
“precisely the same result,” observing that
courts have had “little trouble” construing
“interest” to encompass 4 variety of lender-
imposed fees and financial requirements
that are independent of a numierical per-
centage rate.2? While noting that some such
cases were decided with respect to intrastate
loans and not in the exportation context, the
court said that it discemed no principled
basis for defining “interest” differently in
intrastate and interstate contexts.28 The
court rejected the lower court’s reliance on
section 501 of DIDA for the meaning of
“interest” as “misplaced,” since these pro-
visions are part of different statutes and have
“materially different preemption terms.”?

In the court’s view, construing the terms
“interest” and “interest rates” to include late
fees “fits most comfortably with the ration-
ale undergirding section 521.”% The court
also found “broad support™ for its construc-
tion in administrative rulings and informal
opinion’letters of various federal agencies,
citing by way of example the Comptroller’s
interpretive ruling on the most favored
lender doctrine®! for the proposition that all

See Del. Code Ann. Lit. 5, § 950 (1985 & Supp. 1990).

971 F2d a1 829.

K. at 829-30 {citing Nelson, supra note 8, xmong other cases).
Id m 830.

971 F.2dat 8300, 10; see Pub. L. No. 96-221,§ 50), 94 Stat. 132,
161 (1980) (codified at 12 US.C. § 1735f 7 (1988)). Section
501 preempts state law limitations on the rate or amount of
mlast.dtscounlpmnls.l'mnachrgs.otothcrdmgsﬂm
may be charged, taken, received, u'nsuvad\wﬂuspecllo
certain specified types of federally related first mortgage Ioans.

Pub. L. No. 96-221, § 505(a)X1), 94 Stat. 132, 161 (1980)
{codified at 12 US.C. § 1735-7a(a)(1) (1988)).

30. 971 F2da1 830.

31. Id The Comptroller’s interpretive ruling on the most favored
lender doctrine provides in relevant part as follows:

(a)Amnomlbankmaydmgum:statﬂwmnmmnme
penmmdbySuulawmanympeu State-chartered or
licensed lending institution. If State law permits a higher
interest rate on a specified class of loans, a national bank
mkmgsudlloamalsuchhuhetmessqeuonlylolhe
pmvsonsomeelmmhungbmd:dnsoﬂmnsﬂutm
material to the determination of the interest rate. For example,
lnalnnlbankmthﬁ:[lydmgedlehlghslmu
pemitted & be charged by a Statedicensed smail loan
company or morris plan bank, without being so licensed.

12CF.R. § 7.7310 (1992). For a discussion of this interpretive
ruling and case law interpretating the materiality concept, see
hmr&:Wood.:upmml at 7-14, 17, See also infra Pant

gpare
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“material” home-state laws are export-
able. The court did not dwell on admini-
strative interpretations because the court
said it would have reached the same result
independent of them.?? Because the court
found that Massachusetts had opted back
into federal preemption,? the court did not
address the issue of the effect of state opt-out
under section 525 of DIDA on the expor-
tation authority of federally insured state-
chartered banks,

I. The Hill Decision

The Minnesota federal district court in
Hill engaged in a two-step analysis: (1)
whether section 521 completely preempted
the field of usury claims against federally
insured state-chartered banks and (2)
whether the plaintiffs’ claims were in fact
usury claims challenging the rate of interest
charged by a federally insured state~chart-
ered bank within the meaning of section
521. The court noted that section 521 esta-
blishes the maximum interest rate for fed-
erally insured state-chartered banks and
creates a federal remedy. The court further
noted that under the National Bank Act,
section 86 has been construed to provide an

32 971 F2da18300. H1.
33 Ma82ln4

34, Pub. L. No.96-221, § 525, 94 Sut. 132, 167 (1980) (codified at
12 US.C. § 1730g note (1988)). Section 525 provides:

The amendments made by sections 521 through 523 of this
lnhduﬂ-nﬂ;mﬂywuhqu:&niwmmysm
duting the period begimming on ending on
the date, on orafier April 1, 1980, 0n which such State adopts
2 law or certifics that the voters of such State have voted in
mamymm«oﬂm

and by it th h State does not want

© loans made in such State, except that
slullcwlylonlommdemonﬁalhdmmhhwn
sdopted or such certification is made if such loan is made
wmnmammﬂmtomﬂcmdlhnwhd:w
after April 1, 1980, and pri
Mmhanbhwkdopldmmﬁmﬁ:mnsnde

Pub, L. No. 96-221 555.94&:. 132, 167(1980); s 12US.C.
§ 17308 note (1988

Rico formally opted out of §8 521 mmmdDﬂ)&
although two states have since their statutes opting out

§§ 521 through 523. See Colo. Rev. Su.ss-ls-lot(Supp.
1990); 1980 lowa Acts ch. 1156 § 32 (not codified); Me. Rev.
Stat. Ann. 4it. 9A,§ 1-110(Supp. 1990); 1981 Mass. Actsch. 231,
mm.ﬁm:mhl.mm.m-wumn.m
by 1986 Mass. Actsch. 177); 1982 Neb. Law913,§ 2;N.C. Gen.
Stat.§ 24-2.3(1986); 1981 wi;umaﬁ.gso(nmmm
and PR. Laws Ann. tit. 10, § 9981 (Supp. 1988).

35, 971 F.2d at 823 n. 4. Section 525 was codificd at 12 US.C.

on Inserest Rase Exportasion by Insured
«c:-sumu Fin. LQ. Rep. gfs (1990).
36. 799F.Supp. st 951.

exclusive remedy for violation of section
85.37 Because section 521 contains provi-
sions nearly indentical to sections 85 and 86,
the district court concluded that, following
the reasoning of M, Nahas & Co. v. First
National Bank,*® section 521 completely
preempts the field of usury claims against
federally insured state-chartered banks,3
With respect to whether the plaintiffs’
state law claims nevertheless may fall out-
side the preemptive scope of section 521, the
court cited the ruling in Nelson for refer-
encing a “wealth of authority” in case law
and agency determinations interpreting
“interest” under section 85 to include fees
other than periodic interest rate charges. 4
‘The court stated that the same result must
hold true under section 521, because the
statutes have nearly identical language and
Congress enacted section 521 to prevent
discrimination against federally insured
state-chartered banks.4! Among other
authorities, the Hill court relied on Fisher v.
National Bank,* for the proposition that flat
fees (in Fisher, for cash advances on a credit
card account) are “interest” under section
85 and, because of the parity intended
between sections 85 and 521, under section
521 as well.* The court also cited a recent
Federal Deposit Insurance Corporation
(“FDIC"”) interpretive letter confirming the
agency’s interpretation that section 521
authorizes federally insured state-chartered
banks to export the same fees and charges
on interstate loans as section 85 anthorizes
for national banks, including late payment
fees.# The Hill court, like the First Circuit,
specifically rejected the district court’s
analysis in Greenwood Trust'S with respect

37. K at952
38. 930 F2d 608 (8th Cir. 1991) (holding that 12 USC. § 86
preempts (e field of usury claims against national

banks).

39. 799F. Supp. st 952.

40. unm(ummuwmm&ml’ Supp. at 318-20);
see also infra Pant

41. 799F&|pp.n953.

42. 548 F2d 255 (8ih Cic. 1977).

43. 799 F.Supp. st 953.

4. K, citing FDIC Letter from Douglas H. Gen.
(huul.l-‘DlC(July& lM)("WIClm’xm Pant VL

&

. See TI6F. &mnnRMTuhu.mml 46
Consemer Fin. LQ. Rep. st 52-53 (discussion).

P

to the relevance and applicability of sections
5014 and 525 of DIDA4

Following the issuance of the Hill court’s
ruling on the motions for remand, the
plaintiffs voluntarily dismissed their suits,

IV. The Nelson Decisions

The Nelson court’s ruling denying re-
mand to state court employed an analysis of
the remand issue substantially similar to that
later employed in Hill. Because the court
found that under the authority of M. Nahas;
Fisher, and other cases, sections 85 and 86
preempt the field of usury claims against
national banks, and flat fees (in Nelson, late
fees and overlimit charges) constitute “in-
terest” for purposes of sections 85 and 86,
the court concluded that the plaintiffs’
claims were in fact federal questions proper-
ly removable to federal court.#

In its subsequent decision, the Nelson
court rejected the plaintiffs’ attempts, after
the defendants had filed summary judgment
motions, to obtain voluntary dismissal of the
cases, or stays of the actions, on grounds that
the relevant law was “unsettled.”™ The
plaintiffs asserted that consideration by the
United States Supreme Court was necessary
to resolve the legal issues in question.® In
response, the Nelson court noted that (1) the
law had in fact become more settled since
the cases were filed as a result of the First
Ciircuit’s decision in Greenwood Trust and
the court’s own remand ruling, (2) the
United States Supreme Court did not appear
to be prepared to address the issues immin-
ently, (3) the defendants had already com-

46. Pub. L. No.96-221,§ 501; 94 Stat. 132, 161 (1980) (codified at
lZU.S.C.ilTSth(IQBS)).SemonSO 1 states in relevant part;

The provisions of the constitution or the laws of any State
expressly limiting the rate or amount of interest, disoount
points, ﬁtmehrss.orodwrdumswhd:nyhe
charged, taken, reacived, or reserved shal not spply . . .

Pub. L. No.96-221,§ 501(a)(1), 94 Stat. 132, 161 (I9M);.wt 12
US.C. § 1735(-Ta(a)X1) (1988). A Senate commitice repotton
the House Bill that, after the later sddition of §§ 521 through 523,
mmﬂybeumelheDlDAmuthnhemohhe
passageof § 521 was o case the severity of mortgage cunches thet
were prevalent at the time of the bill's consideration through the
“limited™ preemption of morigage ceilings. S. Rep, No. 368, 96th
Cong,.Zd Sess. 18-19, wuu: 1980 US.C.CAN. 236,
254-55. The report further states t"['humpcqmw
loans from state usury limitations, the Committee intends

exemptonlylhnulmmmﬂmmhdadedmlhemml

Tate,
s e o e e ) e e eyt
799 F. Supp. at 953-54,
794 F. Supp. a1 320-21,
. BOE F. Supp. 21 273,
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mitted substantial resources to the cases,
and (4) ruling on the summary judgment
motions (which had been fully briefed by
both sides) would be the most efficient way
to resolve the actions.5! The court therefore
deemed denial of the plaintiffs’ motions
appropriate.

With respect to the merits, the Nelson
court noted that the issues arose out of two
lines of cases interpreting section 85 of the
National Bank Act: (1) cases interpreting
the definition of “interest” under section 85
and (2) those interpreting the “exportation”
principle of section 85.52 With respect to the
first line of cases, the court said that it held in
its remand ruling that “interest under section
85 could not be defined narrowly to include
only periodic interest charges, but included
flat fees as well.”*> With respect to the
second line of cases, the court noted that the
United States Supreme Court acknowledg-
ed in Marquette National Bank v. First of
Omaha Service Corp.> that the exportation
of interest pursuant to section 85 could
impair the ability of states to enact effective
usury laws.% While acknowledging that the
plaintiff's policy arguments for preserving
an individual state’s authority to enforce
consumer protection laws had some appeal,
the court dismissed them, stating that it must
apply the controlling law.5 The court con-
sequently turned to a consideration of the
plaintiffs’ attempts to limit the application of
the two lines of relevant case law.

The Nelson court reiterated its earlier
rejection of the plaintiffs’ arguments that
section 85 refers only to numerical interest
rates and that the broad definition of interest
applied under the “most favored lender”
doctrine should apply only to intrastate, and
not interstate, transactions.>’” The court then
explored a third argument proposed by the
plaintiffs, that late and overlimit fees may be

H, at 273-74.

K. at 274-75.

H 275,

54, 439 US. 299, 318-19 (1978).
801 F. Supp. at 275,

276,

I a1 276-77.

B

4R

characterized under the common law as
penalties outside the scope of interest limi-
tations. The court ultimately rejected the
penalty/interest distinction as unpersuasive,
noting that the cases cited by the plaintiffs
did not hold that late fees may never be
deemed “interest” implicating usury laws
and that the few cases cited by the plaintiffs
did not necessarily reflect a universal
common law approach.® The court ob-
served that, indeed, the variation among
state usury statutes and cases construing
them was the very genesis of the actions
before the court.”?

Addressing the plaintiffs’ attack on the
exportation principle on historical grounds,
the court rejected the plaintiffs’ argument
that the National Bank Act was created only
to address intrastate problems of bank note
redemption. The court noted that the
Supreme Court determined in Marquette®
that the National Bank Act was intended to
facilitate a national banking system that
included interstate loans.#! Finally, the court
addressed the plaintiffs’ constitutional
arguments that (1) exportation under sec-
tion 85 violates principles of state sover-
eignty and (2) the incorporation of state law
definitions of interest represents an un-
constitutional delegation of Congress’ leg-
islative authority to the states, In disposing
of these arguments, the court concluded that
the impairment of state authority results
from the interaction of state and federal
laws, not simply conflicts between two state
laws, and that such impairment results from
the Supremacy Clause of United States
Constitution. The court also concluded
that while section 85 limits the scope of an
individual state’s laws, the statute does not

58. Idat278.

$9. M

60. See supra note 54.
61. Idat279.

62. 801 F. Sapp. at 280; see US. Const. art. VL ¢l. 2, .

preempt state laws in their entirety.® Be-
cause section 85 dictates the laws governing
national banks but does not affect the
operation of a particular state’s laws with
regard to banks within its borders, the court
concluded that section 85 does not con-
stitute an impermissible delegation of Con-
gressional authority

The Nelson decision addresses several
issues respecting exportation authority not
previously addressed by the First Circuit’s
Greenwood Trust decision or the Nelson
court’s remand ruling, such as the penalty/
interest distinction and the constitutional
arguments advanced by the Nelson plain-
tiffs. Because the district court decided the
Nelson cases under section 85, the court did
not reach arguments by the defendants that
the plaintiffs’ state law causes of action
represented impermissible state law inter-
ference with lending powers conferred on
national banks under section 24 (Seventh)
of the National Bank Act.5

V. The Effect of the Decisions

These decisions are well reasoned, well
written, and consistent and therefore are
likely to be persuasive to other courts.
Indeed, these decisions have been cited in
several subsequent state court cases also
allowing the exportation of additional fees
as “interest” under federal preemption.s6
The First Circuit’s decision in Greenwood
Trust is binding only in Maine, Massachu-

801 F. Supp. at 280.
u .
. 12USC. § 24 (Seventh) (1988 & Supp. Ii 1990).

See, ¢, Sherman v. Citank (South Dakot), N.A, No. L-
0163452 (Super. C1. Camden County, N.J. Order fled Nov. 25,
1992) dismissed with projudice, (coun dismissed plainifs

gagn







